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FOREWORD 


This very informative study in the field of title insurance 
should prove to be of interest to a wide range of readers. Since 
most persons either own real estate or hope to do so in the future, 
the safeguarding of the financial interest of the purchaser of 
such property is of prime importance. 


The original manuscript for this study was prepared under 
the title, “For Want Of a Better Title—Title Insurance:” In 
preparing the paper for publication in the Baylor Business Studies 
series the author changed the title to the one presently used. 


Edwin F. Moore 
Director of Research 
School of Business 
Baylor University 
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I. INTRODUCTION 


A note of explanation should be given the reader in the begin- 
ning as to why so much space is devoted to such title assurance 
methods as those used by the conveyancer, the abstracter, and 
attorney, the certificate of title by the examiner, and the Torrens 
Certificate, before the subject of title insurance is covered. 

This background is necessary for two reasons: 

(1) To show the need for an improved title assurance method. 

(2) Title insurance combines the functions of the abstracter, 

the attorney-examiner, and the insuror. It places an 
absolute guarantee behind the work of the title company. 
It guarantees the genuiness of every recorded instru- 
ment, even though such instrument may not be genuine. 

So, as you continue to read, and it is sincerely hoped that you 
will, do not become impatient and wonder why the writer does 
not come to the point. The development of title assurance methods 
is in effect the development of title insurance. 

There may be some young business men or students who will 


appreciate a short review of titles as well as being enlightened on 


a relatively new field concerning titles. 

It is with these thoughts in mind that this report is started. If 
the reader will also keep them in mind, perhaps they will assist 
him to wade through this background material. 


II. REAL ESTATE TITLES 


Definition. No longer need land be marketed under the rule 
of “caveat emptor,” which is cleverly expressed by Mr. Paul F. 
Carspecken in his parody of Cynara taken from Horace. “I have 
been faithful to thee, Cynara, in my fashion.” 


CAVEAT EMPTOR 


I am the Title—a faltering thing; 

Buyer, beware, for I’ve taken my fling. 

Linked with the land as the soul with the clod, 
Strange and diverse the paths I have trod; 
Searchers, who followed my trail, were aghast, 
Raking the much of my dissolute Past. 
Spotless was I when my journey was young— 
Spotless no more as these stanzas were sung; 
By-ways alluring and wayward and wild 

Led me astray—but ’twas Man who defiled. 
Men have relentlessly trifled with me, 

Seeking to hold and enjoy me in fee— 

Pawed me and clawed me and soiled me with shame. 
Muddied my record and sullied my name, 

Mine was the fate of a glittering toy, 

Sought for and fought for like Helen of Troy; 
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Bankrupts have yielded me (not without smear )— — 

Banker have eyed me with lecherous leer. 

I’ve been the plaything of schemer and knave, 

Sold on the block like Circassian slave— 

Torn by dissention, partitioned in shares, 

Flung to a parcel of clamorous heirs, 

Lawyers have toyed with me, tossed me about, 

Jumbled me, fumbled me, sown me with doubt, 

Wronged me with Error, and cast me away 

Blotched with disease like a Dorian Gray. 

Linked with the land, as the soul with the clod, 

These were the devious paths I have trod.— 

“Unclean,” the cry when my record was known— 

(Who but a lawyer to cast the first stone. 

Who but a lawyer to marshall my flaws, 

Pleading the purge of the Curative Laws.) 

Judges have sighed—and, with flourish of pen, 

Made me a virtuous creature again. 

I am the Title—a— penitent thing; 

Buyer, forgive—though I’ve taken my fling.! 

What is “title to real estate’? One unknown writer describes 

it in the following entertaining and interesting manner: “One 
might as well ask, what is honesty? Neither can be seen or 


handled, yet both are real and substantial.” 


He continues, “Title to real estate is an inherent right. When 
once vested it persists forever, or, until by act of omission or com- 
mission, direct or indirect, actual or implied, it is divested by man 
made laws. It left its source unfettered, but in its flight of years 
it gathered to it deeds and mortgages, leases, taxes and judgments ; 
foreclosure, guardianship, insanity and divorce proceedings ; deaths, 
wills, dissatisfied heirs and lawsuits, or, it may have been totally 
abandoned and left to tax sale or descent under general law. 


“Like sleeping dogs, titles lie quiescent until aroused. But let 
depressions pass, inflation come, a land boom start, or even let 
necessity require quick sale or financing, and the results of all the 
human frailties incident to years of heterogeneous ownership of 
title arise to plague those who in trusting mood, invested their all 
on the acts or idiosyncrasies of their predecessors in title of whom 
they knew nothing.” 


Kinds of Titles. Title has been defined in so many different 
ways that it is no wonder that the laymen, and for that matter, 
the lawyer misunderstands its meaning. Title is generally recog- 
nized to be ownership of property, but since ownership may not be 
complete, we rarely find the word title used by itself. This is the 
reason why phrases such as absolute title, limited title, merchant- 
able title, marketable title, clear title, indefeasible title, and other 


1Carspecken, Phil F. The Romance of the Records, an address delivered 
at the 1948 Convention of the American Title Association, Chicago, Illinois. 
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prefixes are used. Certainly a phrase such as guaranteed title 
or insured title is much easier to understand. 


III. RECORDING SYSTEM OF LAND TITLES 


Purpose. So, in the case of real property it is difficult to 
determine the rights of a person unknown to the buyer. Ascer- 
taining these rights sometimes proves to be an expensive and 
complicated process. The aim of land transfer laws should be to 
facilitate as much as possible the conveyance of titles to land, 
so that it will be almost as easy to market as other commodities. 

It seems, however, that the more laws that are passed to help 
the situation, the more complicated the problem becomes. The 
whole complex system arises out of the fact that the law is trying 
to protect all who have an interest in real property. 


Priority of Rights. A system of recording interests in property 
has been set up to give notice of all transactions covering a certain 
property to anyone whom it may concern. The American system 
of recording not only provides evidences concerning land owner- 
ship, but it seems to establish the priority of rights in land, thus 
protecting the dealer from hidden liens and conveyances. 

“Thus, anyone who takes a conveyance of land takes it subject 
to all those interests of which he is actually aware, even though 
their evidence is not recorded; and he takes it subject to those 
interests revealable in instruments which lie in the recorded chain 
of title on display at some public repository.” “Legal priority 
of rights, evolving from the theory of constructive notice, is the 
outstanding contribution of the American recording system—a 
system which not only aids in showing what rights exist in land, 
but which defines their order in point of precedence.” 


Procedure. The county is usually the territorial district for 
the recording office. For constructive notice to have been given, 
instruments must be filed in the same county as that in which the 
land is located. Any instrument that affects the land in any way 
is entitled to be recorded after proof has been furnished of its 
reliability. Attestation or acknowledgement is usually considered 
evidence of reliability. 

After the certificate of notary is attached, the instrument is 
accepted by the recorder who stamps the time of recordation on the 
document and enters a memorandum of it in a book of original 
entry. (The time is important because of the principle of priority.) 


2Gage, Daniel D., Jr., Land Title Assuring Agencies in the United States, 
San Francisco: The Recorder Printing and Publishing Co., 1937. 
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A copy of the instrument is made and placed in a bound volume. 
The book and page number are added to the back of the original 
instrument which is then returned to its original owner. 

The record is considered the instrument by the public ; therefore, 
exact copies of the instruments have to be made. Indexes are 
made which include all recorded instruments. By use of these 
indexes it is possible to trace chains of title with a greater degree 
of security. 

“Tt is readily seen that one who contemplates a real estate 
transaction must not only inspect the realty involved, but must 
also procure a thorough examination of the records to ascertain 
the owner and the condition of the title and all instruments 
concerning which the law presumes everyone to have notice. 
The examination reveals the entire history of the title from the 
the earliest record to the present time and shows the chain of 
deeds, wills, and actions by which the property has passed from 
owner to owner, as well as mortgages! leases, restrictive and 
other agreements, and instruments encumbering or affecting the 
title or use-of the property.”S 
; “The system of public records is a device for assisting in keep- 
ing track of the multitude of rights whitch attach to land, but 
it is not a complete means of assuring title.”4 

Conclusions and Criticisms. A dealer in lands should realize 
that the recording system is not fool-proof. It is insufficient for 
two reasons: It assembles title evidences without providing a 
system for their complete segregation and interpretation, and it 
does not include all interests which may attach to land. There is 
a chance of missing some of the records when a title search is 
made no matter how careful the examiner may be. Also, there 
is danger of an error in interpretation of the facts, even if a 
complete chain of title has been secured. “Aside from errors in 
fact, the possibilities of mistakes in law in the opinion (of title) 
are infinite. There are questions of law which are pure matters 
of opinion, having never been decided; or of mere guesswork as 
to which of opposing lines of reason will ultimately prevail, and 
the Supreme Court has the last guess.”5 

A proper chain of title may not always be in the records. There 
are many interests of real estate that are not recorded. Many 
rights are attached to the land automatically. 

The case of Mergenes vs. Fuhr, 208 NW 267, a Wisconsin 
Supreme Court citation, has the following concerning the recording 
system: “Our recording system is the result of years of develop- 


3Benson, Philip A. and North, Nelson L., Real Estate Principles and 
Practices, New York; Prentice-Hall, Inc., 1947, p. 196. 

4Gage, Daniel D., Of. cit. 

5Smith, J. G., “Insurance of Titles to Property,” Journal of Land and 
Public Utilities Economics, VIII, 1932. 
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ment, and is the product of the best thought and effort of experts 
in their line; and notwithstanding that, it is far from being 
perfect, and is still open to many improvements. The defects and 
short-comings of the system have of recent years been disclosed, 
and in order to meet a situation like the one here presented (forged 
satisfaction of mortgage) title guaranty companies have been 
chartered to do business for the express purpose of indemnifying 
those who have become the victims of criminal operations or of 
ignorance or negligence of the recording officers. For a trifling 
percentage, such a policy of indemnity may be readily procured 
everywhere, and such guaranties as a title company affords could 
readily have been procured by those who will be obligated to suffer 
. the loss in the instant case.” 


IV. LIMITATIONS OF OWNERSHIP 


Therefore, it need not be mentioned that ownership in its 
absolute form is rarely found. There are many claims which 
lessen or limit this ownership interest. Let us summarize these 
claims. The government claims are paramount and ever increas- 
ing. Taxes and assessments frequently attach as liens. There 
are many forms of taxes and many taxing authorities. This tax 
on real estate is a levy on the land and follows the land no matter 
how many times ownership changes unless of course it is paid. 
Other government rights are eminent domain, police power over 
the use of the land, and escheat. 


Plurality. Land itself has divers interests and these interests 
may be divided and alienated to divers parties. One individual 
may have surface rights, another may have subterranean rights 
beneath that same surface area, while still a third may reserve 
the air rights above the surface area in question. To make it more 
confusing these divers rights may be owned severally, meaning by 
one individual, or jointly, meaning by two or more parties. To 
climax the bewilderment, present ownership may be in one or more 
persons, the future ownership may belong to another one or more 


individuals, and yet the actual possession be in the hands of a third 
individual or group. 


Security for Debts. Other claims that keep ownership from 
being complete are those that result from the land being used as 
security for debts. Such claims are those resulting from judg- 
ments as well as materials and service liens. Fortunately, the 
recording laws just discussed require such liens to be a matter of 
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public record in order to be good against an innocent purchaser 
for value. 

Boundary Problems. Because land rarely stays in its original 
mass of continuous area and also because of the increasing number 
of owners of this area after it has been divided into smaller units, 
the problem of boundaries becomes extremely important as these 
units of land are put to their highest and best use. 


Place of Lawyer. You can now see by this hurried summary of 
the bundle of rights which each parcel of property may include, 
that “who gets what and when or where is it and why or how can 
you,” requires a person of iegal skill and training to figure out the 
answers. Title insurance is not intended to supplant legal advice 


and could not do so, anyway, since it is included in obtaining the 
title policy. 


V. TITLE ASSURANCE 


Mr. Gage in his book prefers to use title assurance as meaning 
any statement purporting to define the nature and extent of own- 
ership in particular real property and to use title insurance as a 
particular method of assuring title. Thus, “assurance is the exami- 
nation of the whole body of facts which evidence the ownership of 
land, be they within or without the record, by some agent competent 
to reduce the findings to a comprehensible form which will satisfy 
the intending dealer in lands of the sufficiency, validity, or market- 
ability of the conveyor’s title.’’® 


Methods Enumerated. Since it is concluded that title is owner- 
ship, how are we going to evidence such ownership? The kinds of 
evidence of title also refer to the methods of assuring title. These 
are: 

Conveyancer and rudimentary 
Abstract and opinion 
Certificate of title 

Torrens certificate 

Title insurance. 


VI. CONVEYANCER METHOD OF TITLE 
ASSURANCE 
The earliest method used was that of the conveyancer. This 
system was borrowed of course from the English. It is still in use 
in the New England states and a few southern states where there 


6Gage, Daniel D., Jr., Ibid, p. 38. 
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is not an unduly large number of transfers. The functions of 
examination of the records and interpretation of the documents 
found were performed by a single agency, the title lawyer. 


VII. ABSTRACT AND OPINION METHOD OF 
TITLE ASSURANCE 


Early History. The abstract and opinion method was derived 
from the first mentioned method. As the conveyancer’s business 
grew he had less time to search the records and also render an opin- 
ion, and so he delegated the task to others, usually law clerks read- 
ing law in their offices. These law clerks acquired a specialized skill 
and capitalized on it by establishing separate offices of their own 
where they did nothing but search records. Purchasers desired some 
evidence of this search and so a written transcript of the instru- 
ments found in the search of the records was made. Thus the 
abstract came into existence. Since it was not required that ab- 
stracters be lawyers it was felt, probably by the lawyers, that this 
transcript of the record should be examined as to its sufficiency. 
So, it became a custom to have a lawyer examine the abstract and 
give his opinion. Abstracts are said to have been used in the 
United States as early as 1820.”7 

The Modern Abstract Plant. The modern abstract plant arose 
with the ever increasing number of recordings concerning titles to 
various tracts of land. The idea was conceived of making a tran- 
script of all papers affecting title of land as they were recorded each 
day. These “take-offs” were posted or indexed in books arranged 
geographically so that information would be shown at one point 
in the book regarding all of the recorded documents of title affect- 
ing any given piece of property as well as miscellaneous instru- 
ments pertaining to a given piece of property. Now when a 
particular parcel of property is conveyed and the purchaser wants 
an up-to-date abstract, the seller can have his abstract extended 
in a very short time. The abstracter turns to his book, gets his 
data, and then checks at the recording office to see if anything 
has been recorded that day, and then the typist compiles the 
abstract in a very short time. There are two main types of 
records kept in a modern abstract plant, the tract book or lot 
book and the miscellaneous record. The first consists of countless 
items relating to the title and specifically reciting legal descriptions 
of land. The second contains records which refer to the particular 
land in question and have an effect upon the title more indirectly. 


7Gage, Daniel D., Jr., Ibid, p. 43. 
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Some abstract plants reproduce plats and replats of recorded sub- 
divisions, rights of way, highways, streets, alleys, easements of 
public utilities, and other types of maps and plats. These are known 
as “‘arbitraries.” These companies have gone to great expense and 
time consuming labor so that titles can be produced in abstract form. 

Definition, Webster’s Standard Dictionary defines an abstract 
of title as follows: “A brief and orderly statement of the original 
grant and all subsequent coveyances and encumbrances relating to 
the title and ownership of real estate.” 

Thompson, in Title to Real Property, describes it as follows: 
‘“‘A methodically written or printed history of the title transactions 
to a designated tract of land, from some original source to the pres- 
ent, consisting of a summary of the essential parts of every record- 
ed instrument of conveyance and a brief statement of all liens and 
encumbrances affecting the said tract of land.” 


Reasons for its Wide Use. This abstract and title opinion 
method of title assurance is the most widely used of all methods 
and probably because of three reasons: (1) The constantly 
refined recording requirements of most all of the states which 
require not only deeds and mortgages to be recorded, but also the 
dozen and one other instruments which may adversely affect title. 
(2) The abstract and title companies have developed an unusally 
efficient and systematic arrangement of tract book and miscel- 
laneous records, so that the abstract can be speedily assembled. 
(3) It is at present the most popular method with the majority 


of lawyers, being bread and butter to some and jam on the bread 
for others. 


Contents of an Abstract. It is quite possible that the contents 
of an abstract of title will consist of some or all of the following 
instruments 


1. Patents 11. Releases of mortgages 
2. Maps or liens 

3. Plats 12. Recorded leases 

4. Conveyances 13. Attachments 

5. Deeds 14. Notices of lis pendens 
6. Trust Deeds 15. Notices of levy of 

7. Deeds of Trust execution 

8. Recorded land contracts 16. Foreign executions 

9. Encumbrances 17. Powers-of-attorney 
10. Mortgages 18. Federal tax liens 


8Holmes, The Real Estate Handbook, pp. 431-432. 
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19. Tax sales 30. Income tax liens 

20. Tax deeds 31. Old age assistance liens 

21. Tax forfeitures 32. State pension liens 

22. Redemptions from tax 33. Bankruptcy actions 
sales 34. Foreclosure actions 

23. Probate proceedings 35. Title suits 

2:. Special proceedings 36. Divorce actions 

25. Insanity hearings 37. Superior court actions 

26. Judgments 38. Guardianship proceed- 

27. Mechanic’s liens ings 

23. Material liens 39. Delinquent taxes 

29. Sales tax liens 40. Special assessments 


Sources of Title. The abstract of title should begin with some 
undisputed source of title.* In most states other than Texas it 
is ordinarily a patent or grant from the United States. In Texas, 
title may have been derived from the following sources: 

1. Spain—From 1691-1822, Texas was a Spanish province. 

2. Coahuila—1823-1835, Texas was a Mexican state. 

3. Republic of Texas—1836-1845, Texas was a republic. 

4. United States—Texas has been a state since 1845. Grants 
of the lands within the present borders of the State of Texas have 
been made by all four of the sovereigns. 

It is accepted by all concerned that Texas titles need not be 
traced back beyond the State of Texas. In many instances it 
cannot be traced back that far. The State of Texas has disposed 
of the land generally as follows: 

By the Homestead Law. 
Grants to railroads and for internal improvement. 

3. Grants to schools and eleemosynary institutions. 

4. By purchase. ( Patents). 

A land patent in order to be perfect had to meet the require- 
ments set forth in Article 5404 of Texas Statutes: 

(1) It shall be issued in the name and by authority of the 

State; 

(2) It shall bear the seal of the State and of the Land Office; 

(3) It shall be signed by the Governor; ~ 

(4) It shall be countersigned by the Land Commissioner ; 

(5) It shall be registered in the Land Office Patent book.® 


yA 


*Title Insurance companies will not insure a title unless it goes back at 
least sixty years. 

9McElroy, Thomas K., Texas Land Titles. 

Note: See also Financial History of the Public Lands in Texas by Dr. 
Aldon S. Lang for an interesting and complete account of disposition of 
Texas lands up to 1929. 
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Abstracter’s Certificate. At the close of every abstract there 
should be an “Abstracter’s Certificate.” This certificate will vary 
in its requirements due to statutes and local terminology but no 
abstract is complete without it (and of course it may not be com- 
plete with it). It generally consists of a statement as to the 
coverage of the abstract and a statement as to what is not covered. 
The date and the hour of the certification is also included. A 
signature of an official of the company will be on it and it will 
bear the seal, either imprinted or of the paper wafer type. 

Abstracter not a Guarantor. The abstracter is not a guarantor 
of title nor does he guarantee the result of his search. However, 
since he holds himself or the company out to the public as an 
enterprise possessing the requisite knowledge and skill to produce 
an abstract without errors of comm/’ssion or omission, he may be 
held liable for any loss that results from an error caused by 
negligence on its part. 

Classification of Abstracter’s Losses. Abstracter’s losses, in 
the main, fall into three general classifications :'° 

1. Failure to properly note items of taxes, tax liens, special 
assessments, lis pendens notices and judgments. (All but the last 
named are usually excepted by Texas abstracters. ) 

2. Failure to show mortgages or deeds of trust, or failure to 
show the correct figures in these instruments. 


3. Omission of material which may be obscurely set forth 
in the body of recorded instruments. 


Cost of Abstract Preparation. The cost of preparation of the 
abstract is customarily assumed by the seller of the property. 
This cost varies throughout the country but an average cost is 
$1.00 per page and $5.00 for the Abstracter’s Certificate. A long 
abstract that had to be prepared, say from 1845 to 1950, over 
property that was sold many times to many different parties could 
be very expensive as well as bulky. 

It should be remembered that the Abstract of Title does not pass 
title and title may be conveyed without an abstract being furnished 
by the seller. It is deemed a valuable piece of personalty, and the 
buyer should protect himself by having it agreed in the contract of 
sale that the seller shall deliver the abstract of title at or before the 
delivery of the deed. 

Opinion by Title Attorney. The work of the title examiner will 
not be covered in this report. It should be mentioned that in most 


10Holmes, op. cit., p. 436. 
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states he is required to be a licensed attorney-at-law. He merely 
renders his opinion as to the validity of the title concerned and it 
is generally held that he must be found guilty of gross negligence 
in order to be liable for damages caused by his errors of either 
omission or commission. He is not under as great a duty of care 
is the abstracter. 

George W. Thompson, em‘nent title authority and author, has 
the following to say in Section 98 of his book, Title to Real Prop- 
erty: 

“Every lawyer who examines titles is aware that there may be 
hidden defects in many titles of which he can not take cognizance 
in his opinion: (Then he names a list of defects, all of which and 
others are listed later in this report) ... If title insurance is an 
absolute safeguard against such defects, everybody, including lawyers, 
should be quick to recognize its importance and value. Some lawyers 
refrain from advising title insurance for the reason that it would 
detract from their own business. This would be perfectly proper 
if the opinion of lawyers afforded their client the same protection 
that title insurance affords. Under the law defining the scope of an 
attorney's liability in examining a title his client has only limited 
protection, and so far as unknown risks are concerned he has no 
protection whatever, unless he can get it through title insurance. 
Counsel should advise his client in a way that would be to the best 
interest of the client, putting aside his own personal interests in the 
matter, just the same as he would advise him on other matters.” 

Lawyer fees for examining an abstract vary with the lawyer 
and with the abstract. Minimum fee schedules have been devised 
that take into consideration the value of the property involved, 
whether it is farm property or city property, and (in between the 
lines) the ability of the client to pay. 

The worth of the abstract and opinion method of title assurance 
depends upon the quality of work that it includes. A skillful, 
highly trained, and experienced abstracter will turn out an abstract 
containing a sufficient transcript of all instruments and proceed- 
ings that are on record concerning a particular piece of property. 
Likewise, a skillful, highly trained, and experienced title examiner 
will be able to detect any irregularity that appears in the chain 
of title from his examination of the abstract containing this tran- 
script of all instruments and proceedings that are on record. 


Conclusions and Remarks. In every profession one can find 
the slothful and careless but this is not a just criticism against the 
profession in general. If the only type of irregularities to title 
were those that could be detected from an examination of the 
records, then there would be no need of a system that could 
improve the abstract and opinion method. High standards and 
vigilance could weed out the slothful and the careless. 


| 
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It is because the abstract and opinion method covers only what 
is on record and fails to cover those hazards outside the record} 
that an improved system is needed. 


VIII. CERTIFICATE OF TITLE METHOD OF 
TITLE ASSURANCE 


Definition. The third mentioned method of title assurance 
was that of Certificate of Title. This certificate should not be 
confused with the abstracter’s certificate. Remember, the abstract- 
er’s certificate was a statement by the abstracter of the coverage 
in presenting material recorded in the public offices. 

The Certificate of Title is a summation of the whole process 
which includes the material contained in an abstract of title and 
a study, examination, and interpretation of such recordings. It 
is a combination of the material contained in the abstract, plus the 
equivalent of an attorney’s interpretation of the abstract. 

In its finished form the certificate is likely to be on one single 
sheet of paper in which it will give the conclusions of the examiner 
without showing the brief of records upon which it was based. 
This is comparable to an appraiser of real estate giving a certifi- 
cate of value without justifying his findings by a detailed report. 

This system does not do away with the abstract but it does 
eliminate furnishing an abstract to purchasers. The abstract of 
the property is in rough form and remains with the examiner. 
Title is traced in exactly the same manner and like the abstract 
and opinion method the certificate is based completely and wholly 
upon the public records. 


Advantages. There is less cost involved due to the fact 
that the abstract need not be prepared on expensive paper, with 
costly binding, and bear an expensive seal. 

Some advantages other than lower costs of the Certificate of 
Title method are: 

1. Speed. The time that is ordinarily lost between the ab- 

stracter’s office and the examining lawyer’s office is saved. 
Also since the abstract is prepared only in rough draft, 
the expensive and time consuming transcribing step is 
eliminated. 

2. Increased precision. Title business in all its phases is con- 
centrated in the same office. A storehouse of title knowl- 
edge of that community is created. 

3. Where a community accepts a certificate it tends to become 
a standard of marketability. 
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Disadvantages. Some of its disadvantages are as follows: 
1. It is not commonly accepted by the public outside the com- 
_ munity in which it is used. 
In many states, rendering an opinion as to title is defined 
as practicing law, and only licensed attorneys can issue 
such a certificate. 
3. The certificate of title is not a title insurance or title 
guaranty policy. 
4. Like the abstract and opinion it relies entirely on the public 
records. 
In the case of Purcell vs. Land Title Guarantee Co. 67 SW 726, 
the judge had this to say about title insurance as compared to 
certificate of title: 


“The assurance afforded a purchaser consists in the fact that, 
though title may not be free from technical defects, or even from 
reasonable doubt experienced examiners have decided that it is free, 
or that they have made it free, from apparent risk (otherwise the 
policy would not have been issued) and that if loss does nevertheless 
occur, the assured will be reimbursed to the extent stipulated by the 
terms of the policy. An important advantage of an insurance con- 
tract over a certificate of title is that the former is a contract of in- 
demnity on which statutes of limitation do not commence to run until 
a right of action accrued from a loss thereunder, while the latter 
is a simple contract on which limitation statutes are operative from 
the date of its execution.” 


Actually the certificate of title method is not used very much 
but it has its value in its transitional nature. Man in his efforts 
to improve the rudimentary conveyancer method devised the 
abstract and opinion system. There are those who thought the 
certificate of title improved the abstract system and we shall soon 


see when a guaranty was placed behind this certificate title in- 
surance was born. 


IX. TORRENS SYSTEM OF TITLE ASSURANCE 


Origin and History. The fourth title assurance method was the 
Torrens Certificate. It is also known as State Title Insurance or 
State Registered Title. Sir Robert Torrens of Australia was so 
active in promoting the first title registration system used by Eng- 
lish speaking people that the name Torrens system is used synony- 
mously with title registration. In 1857 he introduced a bill in 
South Australia providing for the registration of land titles and it 
became a law in 1858. There are records, however, of title regis- 
tration as far back as the 13th century used in Bohemia. It was 
recommended in 1830.!! 


11Holmes, op. cit., p. 134. 
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Torrens got his idea while he was a collector of customs in 
charge of shipping. The registry in which ships were registered 
showing the name or names of the owners of every vessel and all 
liens and encumbrances. against it revealed briefly and simply the 
condition of title. 

The British colonies have had much better success with the 
system than has England. The first act as passed in England in 
1862 made registration optional. This act was a failure. In 
1875 another act was passed simplifying the system but it failed 
to provide an assurance fund out of which losses could be paid. 
Under a new act in 1897, an assurance fund was provided with the 
nat‘onal treasury making good the deficiencies. The same act 
made registration compulsory in the County of London. Dr. 
Gage, who has been cited many times before, states that England 
has not adopted the Torrens system in practice; however, in a 
book entitled Real Estate Principles and Practices by Benson and 
North, it was stated that in spite of many handicaps, the Torrens 
system seems to have been successfully adopted in England. 


American Experience with Torrens System. The Torrens Sys- 
tem has not been too successful in the United States. Illinois adopted 
it first in 1895 and it was promptly declared unconstitutional. It 
was amended in 1897 and again in 1907. It is quite popular in 
Cook County and millions of dollars worth of property in Chicago 
are registered under the system. Nineteen states have adopted 
the system but with the exception of Massachusetts and IIlino’s it 
might as well not be on the statute books. Those who favor the 
system in Massachusetts and Illinois assert that only in those 
states, and under the federal laws of the Philippine Islands and 
Hawaii, is there a true enactment of the system.!? 


Definition. Sir Robert Torrens himself defines the system as 
follows: “The person or persons in whom singly or collectively 
the fee simple is vested, either in law or in equity, may apply to 
have the land placed on the register of titles. The applications 
are submitted for examination to a barrister and to a conveyancer, 
who are styled ‘examiners of titles’. These gentlemen report to 
the register: First: Whether the description of land is definite 
and clear. Second: Is the applicant in undisputed possession of 
the property? Third: Does he appear in equity and justice right- 
fully entitled thereto? Fourth: Does he produce such evidence 


12Benson, Philip A. and North, Nelson, Real Estate Priciples and Prac- 
tices (New York, 1947), pp. 206-207. 
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of title as lead to the conclusion that no other person is in position 
to succeed against him in an action for ejectment?”!$ 


Purposes. The Torrens system is said to have been designed to 
effect three purposes; (1) the elimination of the cumbersome 
system of preparing abstracts, (2) the elimination of duplicating 
the process of examination each time ownership changes, (3) to in- 
stitute some method of guaranteeing title. 


Operation of Torrens System. Here is how the Torrens system 
operates. A landowner who wishes to register his land under the 
system first obtains a complete abstract of title to the land. Second, 
he files in the proper public office an application for the registration 
of title. This application lists the names of all persons who appear 
to have any interest in the land. These names are obtained from 
an investigation of the possession of the premises. This appli- 
cation serves two purposes. It is a request that the land be trans- 
ferred from one system to the other and it constitutes the filing 
of a lawsuit against all persons named therein. Any person 
desiring to contest may do so within a certain number of days 
from the filing of the application. Third, the court directs that 
an exam-nation of the title be made as well as an investigation of 
any claims that might be made. Fourth, if the applicant is suc- 
cessful in proving his ownership, the court enters an order so 
finding, and stating also the mortgages, liens, restrictions and 
encumbrances to which said title is subject. Fifth, the court orders 
the official known as Registrar of Titles to register such title and 
issue a certificate of title registration, showing the title as found 
by the examiner and confirmed by the court. The original certifi- 
cate is bound in a book and becomes a part of the public records. 
A duplicate of this certificate is presented to the owner. 

When the owner of registered land sells, he delivers to the 
registrar a deed of conveyance and surrenders his duplicate cer- 
tificate for cancellation. A new certificate is issued the buyer 
for a nominal sum. A deed is still required under the system but 
it loses much of its former character as an instrument of con- 
veyance since it requires both a deed and title certificate to change 
t.tle. 

The Register book which is made up of bound certificates 
becomes a perpetual inventory of title. All mortgages, liens, 
judgments and claims must be filed with the registrar in order to 
constitute valid notice and to affect such registered titles. These 


13Benson and North, op. cit., p. 207. 
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documents are noted as memorials on the face of the original and 
bound certificate. 


Once in the system there is no need to trace the chain of title 
each time it is transfered. It is still necessary to get tax certifi- 
cates in order to find out if the government has any interest in 
the title, however. 


Fund Created. A fund is usually provided out of the fees paid 
for registration for compensating persons deprived of interests in 
registered property. This is in the nature of insurance but far 
different from title insurance. 


Arguments in Favor of System. Arguments in favor of the 

system are as follows: 

1. Title is searched once and for all. Duplication of searches 

is eliminated. 

2. Transfers, after initial registration, can be speedily ac- 

complished. 

3. Registration makes the title indefeasible, except for fraud. 
_4. Titles are made more marketable because of the speed and 
safety. 

5. Transfers, after initial registration, can be made at low cost. 


Arguments in Opposition to System. Arguments against the 
Torrens system are as follows: 


1. Unconstitutional. Any law making a registered title inde- 
feasible violates the constitutional guarantee that no one 
shall be deprived of property without due process of law. 

2. The law permits the transfer of a registered title to be 
made by a registrar or other public official without notice 
to anyone. 

3. Property cannot be removed from the system, once in, 
except by court permission. 

4. Upon the death of an owner of registered property, a peti- 

tion must be made to the court for an order directing regis- 

tration of the title in the heirs and devisees. 

Title registration is neither easy or speedy. 

The initial registration is not cheap. 

Unless the county or state is behind the assurance fund, it 

is usually insufficient. 

8. It may be difficult to obtain a mortgage on a Torrens title 
because the mortgagee may be deprived of the security of 
the real estate if the encumbrance is omitted from the regis- 
tration certificate. 
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These arguments for and against the Torrens system are more 
clearly set forth on pages 208-211 of Chapter fourteen in Real 
Estate and Principles and Practices by Benson and North. 

As in the case of other evidences of title, there are exceptions 
which the Torrens certificate does not cover. These vary from 
state to state. 

One thing it does not provide is that the registrar does not as- 
sume the defense of litigation attacking the title of the registered 
owner. The property owner must defend the litigation at his own 
expense, and if he is successful, he cannot obtain reimbursement 
from the registrar for the expenses of the litigation.!4 


Conclusions. It would seem from our discussion so far that if 
we could find a system that would incorporate the virtues of all 
and eliminate the evils of all, then we would have a system that 
could not be criticised. 

As long as abstracters, lawyers, and title insurance companies are 
apparently against the Torrens system, it has little chance to suc- 
ceed. If we can find a system that is satisfactory to the abstracter, 
the lawyers and title insurance men, and lest we forget, land owners, 
then we will have the right system until something better can be 
devised. 


X. TITLE INSURANCE METHOD OF 
TITLE ASSURANCE 


Development of Title Insurance. It is the belief of the writer that 
Title Insurance can be the answer. Notice it was said, can be the 
answer. There is still room for improvement in the field of title 
insurance, which is our fifth method of title assurance. 

Dr. Gage describes in most interesting fashion a number of under- 
lying forces which caused the development of title insurance which 
could be resolved into one basic factor, that of the growing com- 
plexity of the economic order and the resulting effect on the already 
intricate condition of land titles. 

The more important forces listed are as follows: 

1. The growth of the corporate form of business organization. 
Corporations required the use of land both for its site and in- 
vestment value. Land appeared to offer good security, ex- 
cept for the defects that have been mentioned. Life insurance 
corporations increased its investments in real estate and they 
too wanted a more reliable proof of title. 

2. The great immigration movement which occurred during the 


14Kratovil, Robert, Real Estate Law (New York, 1946), p. 130. 
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second half of the nineteenth century caused the holder with 
his land interest more difficulty in identification of foreign 
names as well as the multiplication of Smiths, Browns, Jones, 
and Johnsons. 

3. Technological improvements gave land higher uses than were 
ever imagined. Population was concentrated into limited 
areas, buildings were made higher and deeper, and utility 
easements became of extreme importance. Every person 
with an interest could cloud the title. 

4. Functions of the government were widened with respect to 
the control and regulation of real estate. 

An immediate cause of title insurance is said to be the decision 
of the court in the case of Watson v. Muirhead, 7 Penn State Re- 
ports 161 (1868). In this case it was held that the rule of liability 
for a conveyancer is the same as in the case of gentlemen in the 
practice of law or medicine. In other words, the conveyancer could 
be held liable only for gross negligence. It is believed that this case 
brought the public attention to focus on this inherent weakness of 
the conveyancer method of assuring title. 

Early History. So it is seen that the development of title insur- 
ance was brought about by the weaknesses that existed in the other 
title assuring methods. With the growth of population, building 
booms, the tremendous increase in values of land by the improve- 
ments thereon, it soon became apparent that some sort of guarantee 
should be designed to reimburse holders of real estate for losses 
caused by title defects. Even though the same property title and 
abstract may have been checked and rechecked by not one but sev- 
eral of the best abstracters in the city, and ten of the best real estate 
attorneys have given it their most conscientious perusal in their 
search for flaws, there will still remain the weakness that title de- 
fects may exist which are not brought to light by the record.15 

Insurance against defective title has been mentioned as early as 
1853, but in the United States it seems to have dated from about 
1876.16 

According to Dr. Daniel Gage, in 1876, there was established in 
Philadelphia, the Real Estate Title Insurance Company, which was 
said to be the first company to write a contract along the lines of the 
modern title insurance policy guaranteeing the title and providing 
indemnity to the insured.!” 


Companies who specialized in preparing abstracts found that with 


15Magee, John H., Property Insurance, Chicago, 1947, p. 651. 


pCouch, C yclopedia of Insurance Law, Volume 1, Section 49, p. 70. 
17Gage, op. cit. 
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very little change in their structure, they could also go into the busi- 
ness of selling title insurance. 


Definitions of Title Insurance. Dr. C. A. Kulp in his book, 
Casualty Insurance, defines insurance as “a formal social device 
for the substitution of certainty for uncertainty through the pooling 
of hazards.”!8 

Albert H. Mowbray in his book, Insurance, states that insur- 
ance is a process of eliminating risk and redistributing loss.!° 

By deductive reasoning it would be found that title insurance is a 
formal social device for the substitution of certainty for uncertainty 
in ownership of real estate through the pooling of hazards, such 
hazards being defects in the title. 

Mr. Mowbray states however, that title insurance is not like or- 
dinary insurance which is a contract of indemnity intended to spread 
safely and equitably uncertain future losses over a group exposed 
to them. Rather, the service performed by the title company is an 
attempt to prevent loss from a defective title by careful search, the 
quality of that service being supported by a financial guarantee. So 
it would seem that title insurance is not true insurance but is more 
in the nature of surety holding.?° 

The Supreme Court of Pennsylvania, in Froehrenbach vs. Ger- 
man Title and Trust Company, 217 Penna State, page 331, defines 
title insurance as follows: “The sole object of title insurance is to 
cover possibilities of loss through defects that may cloud or in- 
validate titles. It is for the assumption of whatever risk there may 
be, in such connection, that the premium is paid to, and accepted 
by, the company which issues the policy. Title insurance is not 
mere guess work, nor is it a wager. It is based upon careful exam- 
ination by skilled conveyancers. The quality of a title is a matter 
of opinion, as to which even men learned in the law of real estate 
may differ. A policy of title insurance means the opinion of the 
company which issues it as to the validity of the title, backed by an 
agreement to make that opinion good in case it should prove to be 
mistaken, and loss should result in consequence to the insured.” ‘ 

As an agreement of insurance it may be defined as an agreement 
binding the insurer to indemnify the insured for losses sustained by 
reason of defects in title to the real estate, according to The Real 
Estate Handbook by Lawrence G. Holmes.?! 

Dr. Gage defines title insurance as a method of assuring land 


18Kulp, C. A. Casualty Insurance (New York, 1942) 
19Mowbray, Albert H., Insurance, (New York, 1946), p. 29. 
20Mowbray, op. cit., p. 155. 

21Holmes, op. cit. 
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ownership, based upon a contract of specific indemnity called a 
policy. The term “insurance” is used to distinguish it from other 
general plans of assuring title.?? 

Dr. A. Lincoln Lavine in his Manual of Commercial Law states 
that title insurance protects purchasers of real property from loss 
due to defective title and from the expense of law suits arising 
therefrom.” 

Husband and Anderson in their book, Real Estate Analysis, state 
that it is held generally to be a contract of indemnity, by which the 
insuror agrees for a premium to protect the title of a aeetitat real 
property of the insured.?+ 

Dr. Arthur A. Weimer, in his Principles of Urban Real Estate, 
states that title insurance usually provides that the insuring com- 
pany will indemnify the assured according to various agreements ; 
for example, (1) the insuring company may guarantee the record 
of title is good except for certain noted defects or (2) it may in- 
sure against unknown defects.?5 

Stanley McMichael has this to say in his latest book, How to 
Finance Real Estate, “Title insurance does just what its name im- 
plies. It guarantees to reimburse an owner if a defect in his title 
results in a financial loss.”’?6 

Robert W. Semenow in his Questions and Answers on Real 
Estate defines it as follows: “Title insurance insures the title in a 
given name, subject to noted exceptions and encumbrances listed in 
the policy and renders the insuror liable to compensate the insured 
for loss arising from errors of search and legal interpretation, in an 
amount not exceeding that stated in the policy.’’?7 

The best description of title insurance that came to the attention 
of the writer during his research was that given in Vol. 21, Number 
16 of the Ohio Bar Association Report, dated July 12, 1948, on page 
215. It was taken from an address given by Mr. William H. Baker, 
Jr., Secretary of Lawyers Title Insurance Corporation of Richmond, 
Virginia, and is as follows: 

“Title insurance is simply the application of the principles of in- 
surance to risks which are incident to real estate titles, but unlike 
other forms of insurance, it protects against losses arising in the 
future out of what has happened in the past. It is essentially and 


22Gage, op. cit. 

23Lavine, A. Lincoln, Manual of Commercial Law, (New York, 1948) 
24Husband and Anderson, Real Estate Analysis, (Chicago, 1948) 
25Weimer, Arthur A., Principles of Urban Real Estate, (New York, 1948) 
26McMichael, Stanley, How to Finance Real Estate, (New York, 1949) 


27Semenow, Robert W., Question and Answers on Real Estate, (New 
York, 1948) 
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necessarily based upon careful and conscientious searches of the 
public records and it is the integrity, the experience, and the knowl- 
edge of skilled and able title-lawyers, which make title insurance 
possible. It supplements, but does not supplant, old methods of 
evidencing titles.” 

He further states, “. . . I said that title insurance provides corpor- 
ate indemnity against losses. By the term ‘losses’ I do not mean 
that an adverse claim of title or prior lien must be judicially es- 
tablished before the insured can recover. On the contrary, one of 
the major obligations of the title insuror is to defend at its own 
cost any assertion of adverse title not excepted from the contract.”28 

Just what are these risks which are incident to real estate titles? 
The writer of an advertising folder for the Kansas City Title In- 
surance Company summarized most all such risks under the head- 
ing “Why Titles Fail,” which is reproduced below. 


WHY TITLES FAIL* 


“1. The human element enters—under this category fall the 
moral, social and criminal sides of human nature. Under stress of 
moral or financial circumstances, erstwhile honest men have been 
known to fabricate spurious real estate deals by: 

a. Forging deeds, mortgages, releases, wills and other in- 
struments. 

b. Simulating acknowledgements by forging a notary’s name 
and either surreptitiously affixing the notary’s and re- 
corder’s seals or having seals duplicated. 

The pity is that the crook or forger can make his sham deals ap- 
pear genuine by paying a fee to have his bogus instruments offi- 
cially recorded. He then destroys the original instrument and the 
deception is complete. 

2. Instruments of record may also have been made by: 

a. Persons of unsound mind. 

b. Minors or incompetents. 

c. Trustees or guardians without legal authority. 

d. Married persons representing themselves as single, leav- 
ing dower or community property rights outstanding. 

. Men joined by women not their wives and vice versa. 

f. Defunct corporations or those illegally holding title. 

3. Wills are sources of much litigation—they may have been: 

a. Made before marriage or before children were born. 


28Baker, William, Ohio Bar Association Report (July 12, 1948) p. 125. 


*An advertisment folder distributed by Kansas City Title Insurance 
Company. 
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Made under undue influence. 

Designed to disinherit wife or children. 

Made by persons of unsound mind. 

Concealed and not probated. 

Silent as to adopted or illegitimate children. 

And it is always a question whether the will is valid and 
whether all the heirs were satisfied with the share each 
received. 


4. County records do not constitute title: 


a. 
b. 


c. 
d. 


There is no guarantee of their accuracy or sufficiency. 
The hundreds of clerks who pass in and out of office 
with changing administrations may have made mistakes. 
Entries may have been changed. 

Occasionally books are stolen or leaves torn out. 


5. Abstracts do not constitute titlke—they are merely: 


a. 


Copies of what abstracters find of record, and the records 
from which they copy, or copies of original instruments. 


Abstracts made by us (Kansas City Title Insurance Company ) 
and those made by our agents or approved abstracters (and many 
others) accurately set out in chronological order all information 
obtainable from the county court and other public records af- 
fecting the title to property described in their captions—omitting 
nothing that should be included as pertinent, including nothing 
that should be omitted. Nevertheless, they do NOT cover, and 
no abstract can cover, the omissions or commissions of designing 
persons or those ignorant of the requirements of real estate law. 


Their unlawful or negligent acts do not appear of record and cannot 
be abstracted. 


6. The attorney examining the abstract cannot know: 


a. 
b. 


d. 


e. 


f. 


g. 


That everything of record is shown; 

That signatures to instruments abstracted are genuine. 
The capacity of grantors, i.e., whether they were sane or 
insane, minors or adults, single, married, bigamists or 
legally divorced. 

Whether consideration for deeds, mortgages or releases 
passed. 

The rights of parties in possession. 

Whether bills for construction or repairs have been paid. 
Or whether testators were under duress, disability or 
actuated by spite or revenge. 


It is common knowledge that attorneys, regardless of ability, must 
base their opinions on the evidence of title before them. They can- 
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not divine the acts and intents of everybody having had relations 
with the title from the time it left the government. 

Thus the purchaser or mortgagee of real estate carries all of the 
burden of uncertainty concerning the effect of anything that has 
been done, or if anything that should have been done but was not 
done to the title at any time in the past by the government, the 
patentee or any of his successors, heirs, or assigns, or the convey- 
ancer, the notary public, the recorder, the abstracter, or, finally, the 
attorney.” 

Oh yes, you should be reminded at this point of the slogan of the 
Kansas City Title Insurance Company : 

“TITLE INSURANCE IS THE ONLY GUARANTEED 
PROTECTION AGAINST REAL ESTATE TITLE 
LOSSES.” 

Types of Title Insurance Policies. There are four types of title 
insurance policies : 

1. An owner’s or fee policy 

2. A mortgage or loan policy 

3. A leasehold policy 

4. An easement policy 


In the Texas Basic Manual of Rules and Rates for the writing 
of Title Insurance in the State of Texas, prepared by the Casualty 
Insurance Division, Board of Insurance Commissioners, Austin, 
Texas, the above types are reproduced in the standard approved 
forms prescribed for use in Texas. Any interested party may ob- 
tain this manual by writing the Casualty Insurance Division, Austin, 
Texas. 

While there is at present no uniformity of forms throughout the 
country, each policy usually contains four parts: 

1. Agreement of insurance. 

2. A schedule describing the subject matter of insurance. 

3 A schedule of exceptions and objections. 

4. Conditions and stipulations of the policy. 

Companies differ in their exceptions and objections. Certain 
standard objections, as “rights of parties in possession” and “suffi- 
ciency or insufficiency of ground” may be present or if acceptable 
to the insuror may be deleted. 

In most jurisdictions, a title policy form can insure against loss 
by reason of unmarketability. The Texas policy does not insure 
against loss by reason of unmarketability of title. 


Procedure for Procuring Title Policy. To procure a title insur- 
ance policy it is required by most insurors for an application to be 
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taken by the Agent or Approved Attorney, signed by the party to 
be insured, or his duly authorized agent on his behalf. There are 
companies that do not require a formal application, however. 

The insurance company refers the title to an approved attorney 
for examination. 

It should be mentioned here that the policy cannot be issued 
until the estate or interest to be insured has become vested of record 
and the full consideration therefor has been paid. Thus, if owner’s 
or leasehold policy is desired, such policy cannot be issued until 
the deed, lease or other instrument creating the estate or interest 
to be insured has been executed and filed for record and the con- 
sideration therefor has been paid. 


In the vast majority of cases, according to Lawyers Title In- 
surance Company, title insurance policies are desired and requested 
only in connection with a current sale of the property, and by the 
purchaser of the property, not the seller. Occasionally, however, 
the title company is requested to issue an owner’s policy on a pro- 
perty which has been owned by the proposed assured for some time. 
Such requests are usually respectfully declined. 


When the attorney’s report of examination is received, it is 
analyzed and if any questions are raised, these are referred to the 
insurance company’s lawyers for final determination. 

There is then prepared what is known as Interim Title Insurance 
Binder. This binder is usually prepared in triplicate. It is filled 
in to set forth the exact state of the title at the date thereof, along 
with the requirements to be complied with before policy can be 
issued. 

After the applicant and his lawyer meet the requirements set 
forth in the binder, the policy is issued. 


In case the abstracter is the agent for the insuror, he collects 
the insurance premium from the purchaser or borrower. 


The owner’s insurance policy is not assignable, but it does not 
end with the sale of the property by the person who was the insured. 
If after the sale, the title is attacked, and the owner’s guaranty 
holder is taken to task by his vendee on a breach of warranty, he still 
has the protection of the title policy in his favor. 


There is only one premium to be paid on a title policy, and in most 
states there is no limitation of time on the effectiveness of the policy. 


List of Unacceptable Risks. There are certain classes of titles 
which Lawyers Title Insurance Corporation operating in Texas 
from previous experience has determined do not constitute insur- 
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RATES OF TITLE INSURANCE IN TEXAS 
OWNERS AND MORTGAGE POLICIES 


UP TO 

$ $ 25.00 $ 26,000.00 $122.00 
47.00 28,000.00 127.00 
72.00 137.00 
97.00 4 158.25 
119.50 180 75 


75 cents for each $500.00 or fraction thereof from $50,000.00 up. 


i : 
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able risks.* Among these unacceptable risks are :?° 

(1) Title dependent for their validity on tax deeds or tax sales 
occurring within the last 25 years. 

(2) Titles to submerged lands under navigable rivers, lakes, 
bays, oceans, gulfs, etc. 

(3) Title to oil, gas or other mineral rights, when separated 
from the fee simple title. 

(4) Land which has been used for a cemetery or burial ground, 
either public or private. 

(5) Titles which depend for their validity purely on adverse 
possession, unless such adverse possession has existed for 48 years 
or more. 

(6) Titles to properties, the owners of which have been in- 
volved in insanity proceedings, even though the sanity of the owner 
has been restored by court order. 

(7) Titles passing through a suit where the period for appeal 
has not expired, or where the parties were served by order of pub- 
lication and the two-year period for rehearing has not expired. 

(8) Titles which have passed directly through quit-claim deeds. 


Title Insurance Distinguished from Other Types. Just how is 
title insurance different from say fire insurance? Title insurance 
protects the insured against loss due to the undiscovered defect in 
title. Fire insurance protects the insured against loss due to fire. 
Title insurance protects only against loss arising from defects in the 
title which existed prior to the issuance of the policy, and does not 
cover defects originating after the date of the contract. It is unique 
among all the various types of insurance in that it “ends where the 
other insurance begins, namely at the date of the policy.’’%° 

Fire policies are transferable by assignment with consent of in- 
suror. Title policies other than mortgagee policies are not. 

An annual premium is paid on a fire policy. Only one premium 
is paid on a title policy. 

The services in connection with title insurance are not limited 
to insurance features. Conveyancing and escrow services are in- 
cluded in various degrees, and for separate charges on such services 
they may be included in the title insurance premium. 

The title insurance policy is not as clear in defining for the insured 
what he is insured against as in the case of other policies. This has 


29Texas Title Insurance Manual, Lawyers Title Insurance Corporation, 
Dallas, 1949. 


*Other Title Insurance companies follow this same policy in Texas so far 
as could be ascertained. 


30Huebner, S. S., Property Insurance, (New York, 1938), p. 573. 
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been one of the chief criticisms against title insurance and one it 
would seem could be corrected very easily by a statement on the 
face of the policy of all the service and indemnity provisions. The 
most successful companies have a very clear statement of the cover- 
age provided. 

Without intending to emphasize the difference between title and 
other forms of insurance, it would be well for the reader to review 
those essentials for a subject to become the basis of insurance. 
These essentials are: 

1. The insured shall be subject to real risk. 

2. The risk must be important enough to warrant the existence 

of an indemnity agreement. 

3. The cost of the insurance must not be prohibitive. 

4. There must be a large number of risks. 

5. The extent of the hazard must be capable of approximate 

mathematical calculation. 

Title insurance meets the first and third, meets partially the sec- 
ond and fourth, but does not meet the fifth to any extent. The risks 
which most insurance is designed to meet lie in the future, but title 
insurance covers the hazards that have their basis in the past.*! 

The title insurance underwriter has greater control over the 
risks by its very careful search of the records of title than do other 
underwriters of future risks. 

If the title underwriter would go a step farther and guarantee 
not only his own work but guarantee that nothing short of an act 
of God or government can alter the title as he found it, then he 
would be a true insuror. Only when the policy is all inclusive of the 
risks incident to title can title service be correctly termed ‘title 
insurance.’’52 

Losses and Claims. According to Mr. Baker of Lawyers Title 
Insurance Company, at one time more than 50% of their claims 
was caused by taxes and assessment liens, but they no longer ac- 
count for the greater percentage of claims in either amount or num- 
ber. At the present time the majority of claims result from hidden 
defects, erroneous conclusions of law, matters of survey and me- 
chanic’s liens. Roughly speaking the last mentioned claims ac- 
count for 72% of all claims. The remaining 28% include those 
cases where the records were complete and accurate but the attorney 
or abstracter overlooked the tax, the prior mortgage, the outstand- 
ing interest, the easement, or the restrictive covenant. 


31Gage, Daniel D., Jr., Land Title Assuring Agencies in the United 
States, p. 130. 


32Gage, op. cit. p. 131. 


34 BAYLOR BUSINESS STUDIES 


In 1947, this same representative reported that 14% of the claims 
filed involved encroachments, boundary line disputes and similar 
matters under policies in which such liability was assumed in re- 
liance upon a survey and inspection report of a reputable surveyor. 
Six per-cent of their claims arose from mechanic’s lien loss. The 
cost of litigation and investigation in the defenses of titles has ave- 
raged between 30 and 35 per-cent of the total amount of their 
claims. Thus such cost is the largest single source of title losses.*4 


Advantages of Title Insurance. Advantages of title insurance 

which are set forth by its proponents are as follows: 

(1) A definite insurance contract, instead of opinion or certifi- 
cate as to the condition of title. 

(2) It protects an’owner completely against loss in case a 
previous defect appears in the title to his property. If 
the reader will review again the reasons why title fail, he 
will see that the possibility of a defect appearing is not 
remote. 

(3) The policy will have a concise statement of all known de- 
fects, exceptions, and conditions pertaining to the title. 
Some, if not most of the known defects, can be cured by 
corrective action. 

(4) A title policy may be used by a seller when drawing a con- 
tract of sale or a deed of conveyance. It would be safe to 
describe the property as it is described in the title policy. 

(5) The title insuror will defend the title against all suits 
brought against such title. This advantage within itself is 
worth the one premium paid since law suits can be most 
expensive as well as annoying. 

(6) Title insurance represents a definite step toward securing 
marketability of land titles. The confidence inspired by 
the backing of a corporate insurance institution that must 
meet adequate financial requirements for its existence plays 
a major role. One lawyer in an interview stated that title 
insurance had saved many a deal from falling through. 

(7) Title insurance serves a social purpose in bridging the gap 
between commerce and the law. Some would use the law 
for base purposes. Threats of lawsuits can cause as much 
worry and anxiety as actual suits. The title pirate hesi- 
tates long and usually forever before he will attack a title 
backed by a strong, financially secure title company, which 

has legal reserves for the protection of its policy holders. 


330hio Bar Association Report, 1948, p. 218. 
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Disadvantages and Shortcomings. Some of the disadvantages 
and shortcomings of title insurance listed by Robert Riegel and 
Jerome, Miller in their book, Insurance Principles and Practices 
are as follows: 

1. It does not preserve possession of the property, but merely 

gives a certain maximum compensation for loss. 

2. For some properties and in some geographical districts, title 
insurance is not practical or available. 

3. Title insurance does not remove title defects but merely enu- 
merates those which can be discovered and protects against 
others. It provides no remedy for the known defects other 
than pointing them out. 

4. Up to the present time, state regulation of title insurance 
companies has been inadequate. 

5. It costs more than other insurance.** 


Defense of Title Insurance. The only system to preserve pos- 
session of the property is the Torrens System, all of which pro- 
tection is well for the party in possession but not so good for the 
party that may have a legitimate and legal claim to the property. 
It seems that all parties of interest can never get equal protection. 
One will get possession, the other will get reimbursed for his loss. 

As for objection number two, title insurance companies are gradu- 
ally enlarging their facilities and already there are a few national 
title companies operating that are writing more and more of the 
districts that have not been covered before. 

Mr. William H. Baker, Jr., Secretary of Lawyers Title Insurance 
Corporation of Richmond, Virginia, in an address delivered before 
the Real Estate Section of the Ohio Bar Association, had the fol- 
lowing to say about the third objection listed : 


“Tt will not cure a sick title and it will not be issued without the 
necessary investigation of the records. No more will a life insur- 
ance company issue a policy of insurance without medical examina- 
tion or insure the life of an applicant already suffering from tuber- 
culosis. Nor will a fire company issue a policy on a building that is 
already smoking. It is not the purpose of title insurance to provide 
indemnity against a known, outstanding defect, an unexpired lien, or 
adverse claim. This is not to say, however, that there are not many 
situations in which the possibility of loss from a known situation is 
so remote that the title insurer, based upon its experience, is fully 
justified in assuming the risk.” 


Texas Statute, Article 1302A. As for the objection that state 
regulation of title insurance has been inadequate, many of the states 
are passing legislation on this subject. Texas has the most complete 
regulation of title insurance of any state in its Statute 1302a passed 


34Riegel and Miller, Insurance Principles and Practices, (New York, 1947) 
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in 1929. A summary of this legislation will be given on the fol- 
lowing pages. The case of Board of Insurance Commissioners vs. 
Kansas City Title Insurance Co., 217 SW 2d 695, held that title 
insurance is a “business affected by public interest,” and therefore 
subject to legislative control for protection of the people and pro- 
motion of general welfare. 


Article 1302a. Corporations for owning abstract plants, in- 
suring titles, lending money and dealing in securities, and acting as 
trustees, etc.; regulation by Insurance Commissioners. 


Sec. 1. Private corporations may be created for the following 
named purposes : 


(1) To compile and own, or to acquire and own records or ab- 
stracts of title to lands and interests in lands ; and to insure 
titles to lands or interests therein, both in Texas and other 
states of the United States, and indemnify the owners of 
such lands, or the holders of interests in or liens on such 
lands, against loss or damage on account of incubrances 


upon or defects in the title to such lands or interests 
therein... 


Sec. 2. Must have paid up capital of not less than $100,000.00. 
As much as 50% may be invested in abstract plant or plants. 

Sec. 3 Board of Insurance Commissioners is charged with vari- 
ous duties, including determining, fixing, prescribing and promul- 
gating just, reasonable and adequate rates of premiums to be 
charged and collected by all insurors writing any form of title in- 
surnace in the State of Texas; and by virtue of said law empowered 
to obtain from said insurors all facts and information which in its 
opinion will enable the Board to make and maintain such rates. 

Sec. 6. Corporations writing title insurance must keep on deposit 
with the State Treasury either cash or First Mortgage Notes, or ap- 
proved securities in the amount equal to one-fourth of the author- 
ized capital. Such deposit not to exceed $100,000.00. 

Sec. 7. Certain filing fees and franchise taxes are to be paid. 


Sec. 8. Charter is to be filed with Board of Insurance Commis- 
sion. 


Sec. 9. Board of Insurance Commissioners must issue certificate 
of authority to transact business before business can start. 

Sec. 10. Title Insurance Company must set aside annually a re- 
serve of 5% of its gross premiums collected, before any dividends 
are paid The total of such reserves shall never be required to ex- 
ceed a total reserve of $100,000.00. 
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Se. 11. Single risk is limited to 50% of capital and surplus. 
Other administrative rules and regulations are set forth in this 


comprehensive statute. 


See also Article 4989 and Article 4993 of the Texas Civil Stat- 
utes, governing General Casualty Insurance Companies in Texas. 


Summary and Conclusions. In summary we can see that title 
insurance involves: (1) careful preparation and extension of the 
abstract ‘of title or its equivalent through the minute or search sheet 
of the abstracter of the public records affecting the title to be in- 
sured. (Thus the work of the abstracter is still required.) (2) A 
careful and methodical examination of the abstract by persons 
skilled in the law of real property. (Thus the work of the attorney 
is still needed.) (3) Insurance to the beneficiary, or a bond of in- 
demnity agreeing to save him from loss or damage, under the terms 
of the policy, by reason of failure of title. (Thus the work of the 
insuror is added to cover up for the mistakes of the abstracter and 
attorney as well as to cover errors that might creep in over which 
the abstracter and attorney have no control.) 


Mr. George A. Fisher, Vice-president of The American First 

——~ Trust Company of Oklahoma City, Oklahoma, says, “Title Guaran- 

ty or title insurance, as you like it, is a public service and through it 

the lawyers and the title guaranty companies combine their skill and 

resources to give the individual the best protection for his most 
cherished property—his land.”5 


3530klahoma Bar Journal, 1950. 
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